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Virginia: Taxpayer May Elect Manufacturer’s Apportionment Formula on an 
Amended Return 

A Virginia appellate court recently held that a taxpayer was permitted to elect the 
single sales factor apportionment method allowed to manufacturers meeting certain 
criteria on an amended return. Under Virginia law, the default apportionment method is 
a three-factor double weighted sales formula. However, qualifying manufacturers may 
elect to use a single sales factor formula. The taxpayer at issue filed its returns using 
the default method, but later amended its returns to elect the single sales method 
applicable to manufacturers. The Department of Taxation asserted that the election 
could not be made on an amended return and the taxpayer protested. After a trial court 
ruled in the taxpayer’s favor, the Department appealed. 

The appeals court noted that the Virginia tax code liberally permits the filing of 
amended income tax returns within certain time periods but does provide that 
certain elections may be made only on or before the due date for filing the return. In 
contrast, the statute permitting qualifying manufacturers to elect single sales factor 
apportionment did not require the manufacturer to make the election on or before the 
due date and contained no other language barring a taxpayer from making the election 
on an amended return. However, the statute did provide for other limitations (e.g., an 
electing taxpayer must adhere to its choice for three tax years). In the court’s view, this 
illustrated that the General Assembly knew how to limit a company’s ability to make 
or change the election and intentionally did not include language prohibiting a taxpayer 
from making the election on an amended return. Absent such specific language, the 
court declined to add such a restriction. Next, the court rejected several arguments 
set forth by the Department of Taxation, including that its own guidelines should be 
considered. In the court’s view, the Department’s guidelines did not have the force of 
law and did not control its analysis. It is not known whether the Department will appeal 
further. Please contact Diana Smith with questions on Commonwealth of Virginia v. 
1887 Holdings Inc. 
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For more news and insights on tax developments, follow KPMG’s U.S. Tax practice on Twitter – @KPMGUS_Tax.

The following information is not intended to be “written advice concerning one 
or more federal tax matters” subject to the requirements of section 10.37(a)(2) of 
Treasury Department Circular 230.

The information contained herein is of a general nature and based on authorities 
that are subject to change. Applicability of the information to specific situations 
should be determined through consultation with your tax adviser.

© 2023 KPMG LLP, a Delaware limited liability partnership and a member firm of the KPMG global 
organization of independent member firms affiliated with KPMG International Limited, a private 
English company limited by guarantee. All rights reserved. NDP000670-1S

https://tax.kpmg.us/events/podcasts/twist/2023/twist-060523.html
mailto:dfsmith%40kpmg.com?subject=
https://twitter.com/kpmg_us
http://www.linkedin.com/company/kpmg-us
https://www.facebook.com/KPMGUS/
http://www.youtube.com/user/KPMGMediaChannel
https://instagram.com/kpmgus
http://kpmg.com/socialmedia
https://twitter.com/kpmgus_tax

