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For more than a decade, the KPMG Film Financing and Television Programming Taxation Guide has
been recognized as a valued reference tool for industry professionals, filled with information drawn from
the knowledge of the KPMG International global network of member firm media and entertainment Tax
professionals. The 2022 edition is a fundamental resource for film and television producers, studio and
streaming production executives, tax executives, finance executives, and attorneys involved with the
commercial side of production.

Doing business across borders can pose major challenges and may lead to potentially significant tax
implications, and a detailed understanding of the full range of potential tax implications can be as
essential as the actual financing of a project. The Guide helps industry executives assess the many
issues surrounding cross-border business conditions, financing structures, and issues associated with
them, including development costs and rules around foreign investment. Recognizing the role that tax
credits, subsidies, and other government incentives play in production financing, the Guide includes a
robust discussion of relevant tax incentive programs in each country.

Each chapter focuses on a single country and provides a description of commonly used financing
structures, as well as their potential commercial and tax implications for the parties involved. Key sections
in each chapter include:

Introduction
A thumbnail description of the country’s industry contacts, regulatory bodies, and financing developments
and trends.

Key Tax Facts
At-a-glance tables of corporate, personal, and value-added (VAT) tax rates; normal nontreaty withholding
tax rates; and tax year-end information for companies and individuals.

Financing Structures

Descriptions of commonly used financing structures in production and distribution, and the potential
commercial tax implications for the parties involved. This section of each chapter covers rules
surrounding co-productions, partnerships, equity tracking shares, sales and leaseback, subsidiaries, and
other tax-efficient structures.

Tax and Financial Incentives
Details regarding the tax and financial incentives available from central and local governments as they
apply to investors, producers, distributors, and actors, as well as other types of incentives offered.
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Corporate Tax
Explanations of the corporate tax in the country, including definitions, rates, and how they are applied.

Personal Tax
Personal tax rules from the perspective of investors, producers, distributors, artists, and employees.

Streaming Tax Considerations

Provides a look at the unique tax issues that need to be addressed in this evolving segment of the
industry. With considerations such as identifying tax collection and reporting obligations in a variety of
jurisdictions, understanding international tax implications is essential for streaming providers.

KPMG and Member Firm Contacts
References to KPMG and other KPMG International member firms’ contacts at the end of each chapter
are provided as a resource for additional detailed information.

Please note: While every effort has been made to provide up-to-date information, tax laws around the
world are constantly changing. Accordingly, the material contained in this publication should be viewed as
a general guide only and should not be relied upon without consulting your KPMG or KPMG International
member firm Tax advisor.

Production opportunities are not limited to the countries contained in this Guide. KPMG and the other
KPMG International member firms are in the business of identifying early-stage emerging trends to assist
clients in navigating new business opportunities. We encourage you to consult a KPMG or KPMG
International member firm Tax professional to continue the conversation about potential approaches to
critical tax and business issues facing the media and entertainment industry.

We look forward to helping you with your film and television production ambitions.

Benson Berro
+1 818-227-6954
bberro@kpmg.com

Joseph Bruno
+1 212-872-3062
josephbruno@kpmg.com

India

The following information is not intended to be “written advice concerning one or more Federal tax matters” subject to the requirements of section
10.37(a)(2) of Treasury Department Circular 230.

The information contained herein is of a general nature and based on authorities that are subject to change. Applicability of the information to specific
situations should be determined through consultation with your tax adviser.
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Introduction

The Indian Film industry is known to be one of the world’s largest film producers; being diverse in
languages, including Hindi (the national language) and regional languages (Marathi, Gujrati, South Indian
languages, and many more).The industry is always buzzing with new releases, increasing number of
viewers and record-breaking box office collections.

Overall, the film industry was projected to grow at a fast pace. However, the COVID-19 pandemic has hit
the pause button on the growth of Indian film industry. During most of FY21, there have been no theatrical
releases due to closure of theatres. The emergence of a new distribution avenue for films on the digitals
and the over the top (OTT) platforms provided some respite to a few films waiting for a release when the
pandemic struck, and what followed was a spurt in digital/OTT releases.

While the film industry has suffered deep cuts in FY21, the revenues are projected to grow by 196% in
FY22 over FY21, considering the low base." The film industry will be reimagined, and the industry players
will find newer ways to draw audiences to theatres.

Indian Cinema could see a momentous shift with optimal budgets and new models of production process
with producers joining hands with the actors to co-produce films for decreasing talent cost and working
capital requirements, increasing use of technology and OTTs emerging as a medium for movie releases.
Box office collections are crucial for producers of big budget films to achieve profitability and hence, most
big-budget films are unlikely to go for a digital-first release. In the long-term, small budget projects will
resort to OTT releases.

The industry has restarted its activities, and big budget films are awaiting their release in cinema halls.
Innovative approaches are already being adopted in shooting of films and television programs. We will
have to see how effectively and quickly the industry comes out of the obstacles laid down by the
pandemic.

Key Tax Facts

Corporate income tax rate: Domestic companies  22%/25%/30%?2
Minimum Alternate Tax: Domestic companies 15%3

Corporate income tax rate: Foreign companies 40%

Maximum Marginal personal income tax rate 30%
Partnership including Limited Liability 30%
Partnership

Alternate minimum tax (other than company) 18.5%

" KPMG in India’s Media and Entertainment report 2020.

2 Corporate tax at reduced rate of 25% is applicable to companies whose turnover or the gross receipts in the financial year 2018-19
does not exceed INR 4,000 million. Further, Finance Act, 2020 provides an option to domestic companies to avail benefit of lower
corporate tax rate of 22%, subject to certain conditions.

3 Finance Act, 2020 has reduced the rate of Minimum Alternate Tax from 18.5% to 15%. Further, the provisions of Minimum
Alternate Tax regime shall not be applicable to companies opting for lower corporate tax of 22%.
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Withholding tax rates* on non-residents/foreign

companies:

Dividends® 20%
Royalties 10%
Fees for technical services 10%

Capital gains (on sale of shares):

Long-term capital gain on listed shares (where Refer to note below®
shares are held for more than 12 months)

Long-term capital gain on unlisted shares (where 10% (in the case of non-resident)
shares are held for more than 24 months)

Short-term capital gain on listed shares (where 15%
shares are held for less than 12 months)

Short-term capital gain on unlisted shares (where  40% (in the case of non-resident)
shares are held for less than 24 months)

Indirect tax”’
Goods and Services Tax Slab rate of 0%, 5%, 12%, 18%and 28%

Tax year-end: Companies and Individuals March 31
The above rates share be increased by applicable surcharge and cess.

Film Financing

Financing Structures

Under the extant Indian tax laws, taxable entities that engage in film production and distribution, inter alia,
include:

e Individuals®

e Associations of Persons
e Limited Companies

e Partnerships

e Limited Liability Partnerships.

4 These rates are as per the Income-tax Act, 1961 (Indian tax law). In case of a non-resident, there is an option to choose between
the rate as per the Double Taxation Avoidance Agreement and the Indian tax law, whichever is more beneficial.

5 Dividend Distribution Tax (‘DDT’) is abolished vide Finance Act 2020. The dividends distributed by domestic companies are
taxable in the hands of the recipient shareholder.

8 Until financial year 2017—18, no capital gain was levied on a sale of equity shares listed on a recognized stock exchange in India
and on which Securities Transaction Tax (STT) was paid. However, as per the Finance Act 0f 2018, long-term capital gains
exceeding INR 0.1 million arising from the transfer of equity shares, unit of equity-oriented fund or unit of business trust wherein STT
has been paid on acquisition and transfer of such capital asset, shall be taxed at the rate of 10% without indexation (plus applicable
surcharge and cess, if any).

" The new GST law (subsuming a number of indirect taxes like VAT, Excise Duty, Customs, Service Tax, etc.) became effective on
July 1, 2017. Hence, the prevailing rates in the former regime have been re-visited post the enactment of GST law.

8 Taxability of individuals is discussed later in the chapter under the section titled “Personal Taxation.”
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Association of Persons (AOP)

AOP is an unincorporated body and the rights of its members are governed by the agreement. All AOP
members are taxed as a single entity, i.e., as an AOP. An AOP can result in joint and several liabilities
with an unintended exposure of each party to the tax liability of other members of the AOP. When a
member has incurred losses from his part of the activity, he may still be liable for taxes, given that the
combined profits and losses of all members are considered in one assessment of the AOP. Further, there
may be the inability to offset losses or expenses incurred by the members independently against their
share of the AOP profit. The income so assessed is liable to be taxed at the maximum marginal rate i.e.,
30% (plus applicable surcharge and cess) or taxed at a higher rate, applicable to the member of the AOP.
To avoid AOP status, members are required to carefully plan the production and exhibition/distribution
rights arrangements. This is required particularly to ensure that the respective rights, obligations, scope of
work, and income of each party are clearly defined and demarcated. Further, once the AOP is set up,
there could be potential practical challenges in meeting day-to-day compliance requirements under the
Indian tax laws, i.e., in payment and withholding of taxes, filing of an income-tax return, etc.

Limited Company

A limited company is considered an entity separate from its shareholders and is taxed as a separate
entity. Pursuant to the amendment vide in the Finance Act 2020, Dividend Distribution Tax (DDT) has
been abolished, and dividend distributions from a domestic Indian company are now taxed in the hands of
recipient shareholders. The company’s liability is limited to its paid-up share capital, and the shareholders
are not personally liable for losses and debts of the company.

Partnership Firm (firm)

Under Indian tax law, a partnership firm is assessed as a separate entity. A firm cannot have limited
liability; the liability of all partners is joint and several. The partner’s share in the firm’s income is not
included while computing his total income. Salary, bonus, commission, and interest payments due to or
received by each partner are allowed as a deduction to the firm, subject to certain restrictions. Such
payments to partners are taxed as business profits in their hands.

Limited Liability Partnership (LLP)

LLP combines the benefits of limited liability of a company and the flexibility of a general partnership firm,
resulting in less onerous compliances and limited disclosure requirements. The corporate nature of LLP
and the mode of functioning make it a unique structure.

In terms of Indian tax law, the provisions applicable to a partnership firm have also been extended to LLP.

Unlike LLPs in several other countries, Indian LLPs do not enjoy pass-through status. Accordingly, when
a foreign partner receives his/her share of profits from an Indian LLP (which would be subject to tax in
India in the hands of the LLP), claiming a tax credit in his home country may pose a problem in the
absence of express provisions in the tax treaty(ies). Further, distribution of profits by LLP to its partners is
not taxable in the hands of the partners.

LLP may be explored as a form of doing business when undertaking co-production activities in India, as
discussed below.
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Foreign Investment in Indian LLPs

While the government allowed foreign direct investment (FDI) in LLPs in 2011,° these changes were not
simultaneously incorporated under the 1999 Foreign Exchange Management Act (FEMA)'0, leading to
uncertainty among foreign investors in setting up LLPs in India. The Reserve Bank of India (RBI)'! has
incorporated the provisions related to FDI in LLP in FEMA.

FDI in LLP has been allowed in a calibrated manner in sectors where 100% FDI is allowed under the
automatic route, i.e., where no prior approval is required and there are no FDI-linked performance
conditions. Further, conversion of a company having FDI to an LLP is permissible under automatic route
subject to the condition that the company having FDI is engaged in a sector where foreign investment up
to 100% is permitted under automatic route and there are no FDI-linked performance conditions. 2

Pricing of a partner’s interest in an LLP should be as per internationally accepted pricing principles.

It is also pertinent to note that an Indian LLP, with foreign investment, is permitted to make downward
investment in another company or LLP engaged in sectors in which 100%FDI is allowed under the
automatic route and there are no FDI-linked performance conditions. '3

The existing FDI policy permits 100% FDI under automatic route in the film sector. Therefore, as
mentioned above, LLPs may be explored as another legal form of doing business in India, especially in
the case of co-productions.

Other Financing Considerations
Modes of Film Financing
Producers engaged in film production in India rely essentially on the following modes of film financing:

e Self-funding

e Advances from distributors against distribution agreements

e Advances from financiers against financing agreements

e Sale of negative rights

e Sale of music rights

e Bank financing

e Venture capital investments

o Equity markets

e Corporate sponsorships and merchandising (including branded entertainment)
e  Co-production.

For distribution agreements, which involve the grant of distribution rights by a producer to the distributor
for a particular territory and/or period, the considerations are:

e A minimum guaranteed amount;
e A fixed percentage of commission/royalty on gross collections; and

e A combination of the above.

® Press Note No. 1 (2011 Series) dated May 20, 2011.

°The governing exchange control legislation.

" RBI is the apex body governing foreign exchange regulations in India.

12 Notification no. FEMA 385/2017dated 3 March 2017 & Consolidated FDI Policy (effective from 15 October 2020).
'3 Notification no. FEMA 385/2017dated 3 March 2017 & Consolidated FDI Policy (effective from 15 October 2020).
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Financing agreements involve receipt of funds by the producers in consideration of:
e |Interest;
e Percentage of receipts/profits; and
e A combination of the above.

Such agreements sometimes also provide for share of losses by financiers. Additionally, film producers,
distributors, and financiers can raise capital through equity and preference shares, debentures or bonds,
deposits, etc.

Access to Finance eftc., via Film Co-production Treaties

India has concluded 15 film co-production treaties'* thus far. Film co-production treaties are entered into
with an objective of developing the film industries of the contracting countries, promoting economic and
cultural cooperation, and extending national film status to the co-produced film. National film status
extends benefits to films in the respective contracting countries such as:

e Tax incentives

e Access to government funding at nominal interest rates
e Regional grants

e Publicity and marketing budgets from the government.

In India, various state governments are incentivizing flmmakers to shoot films in their respective states.
The film industry acts as an important partner for state governments to promote tourism. The incentives
offered by local governments include:

e Fiscal benefits: Tax concessions provided to all flmmakers or grants provided to subsidize
production costs.

¢ Film festivals and awards: Festivals, exhibitions, etc., to honor filmmakers and events to promote
film shooting in states.

o Facilitation of shooting of films: Single window clearances for filming at locations, assistance in
travel and accommodation, etc.

e Others: Film cities/studios, animation films and studios, etc.

Several such co-production treaties also take within their ambit third countries, with which the respective
contracting countries have entered into other similar agreements, thereby, enabling the participation of
such third countries in the agreement entered into by the contracting countries. Such treaties with third
countries can also be explored for benefits available in those jurisdictions.

4 ltaly, United Kingdom & Northern Ireland, Germany, Brazil, France, New Zealand, Poland, Spain, Canada, China, Bangladesh,
Israel, Portugal, Republic of Korea, and Russia.
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Foreign Exchange Regulations'®

As discussed earlier, through the liberalization of the foreign exchange regulations, the Government of
India has allowed 100% FDI in the Film Sector. For the purposes of FDI, film sector broadly covers film
production, exhibition and distribution, including related services and products. FDI in the sector is
permitted under automatic route, i.e., no prior approval is required and there are no entry-level conditions
in the sector. However, investors must comply with certain post filing requirements, i.e., notifying the RBI
within 30 days of the receipt of inward remittance in India, filing of certain documents within 30 days of
allotment of shares, etc. Further, price of shares issued/transferred to foreign investors shall not be less
than:

¢ In the case of Listed companies — Price worked out in accordance with the Securities and
Exchange Board of India (SEBI) guidelines;

¢ In the case of Unlisted companies — Fair valuation of shares done by a SEBI registered merchant
banker or chartered accountant as per internationally accepted pricing methodology on arm’s length;
and

o Where shares are issued on a preferential allotment basis — Price determined as per pricing
guidelines in terms of SEBI guidelines or as per internationally accepted pricing methodology.

However, where foreign investors are making investments in an Indian company by way of subscription to
its Memorandum of Association, such investments may be made at face value subject to their eligibility to
invest under FDI scheme.

Foreign investors seeking to acquire shares of an existing Indian company (engaged in film production,
exhibition, or distribution) from the resident shareholders are granted a general permission, subject to
compliance with prescribed terms and conditions. This means that a prior approval of the RBI is not
required.

Further, remittance of hiring charges of transponders by TV channels requires prior approval of the
Ministry of Information and Broadcasting however, approval will not be required where withdrawal is
made out of funds held in Resident Foreign Currency (RFC) Account or Exchange Earners’ Foreign
Currency (EEFC) account.

Loans and Borrowings

Borrowings in foreign currency are governed by the guidelines on External Commercial Borrowings (ECB
guidelines) issued by the RBI. The revised ECB guidelines ' stipulate that all entities eligible to receive
FDI are permitted to raise ECB from eligible lenders. Considering that film/television sector is eligible to
receive FDI, the entities in the sector shall be eligible to raise ECBs. However, the entities will have to
comply with various ECB regulations relating to minimum tenure, eligible lender, end use, interests, and
other costs, etc.

In this regard, it may be noted that for the purpose of the foreign exchange regulations, non-
convertible/optionally convertible/partially convertible preference shares and debentures are considered
ECB. Accordingly, these instruments would be subject to ECB regulations.

5 The entire discussion is in respect of FDI in company; separate rules and regulations would apply vis-a-vis investment in LLP.
6 RBI/FED/2018-19/67.

India

© 2022 KPMG LLP, a Delaware limited liability partnership and a member firm of the KPMG global organization of independent member firms affiliated
with KPMG International Limited, a private English company limited by guarantee. All rights reserved. USCS014006-1X



Film Financing and Television
Programming: A Taxation Guide

Corporate Taxation (as per Indian tax laws)
Taxability of Income in the Case of Non-residents

Non-resident Filmmakers/News Agency
The taxability of a person in India is determined based upon his/her residential status, i.e., whether such
person is a resident or non-resident in India.

In the case of non-residents, the following income is taxable in India:

e Received or deemed to be received in India; and
e Accrues or arises or is deemed to accrue or arise in India.

Under existing Indian tax laws, income of non-residents arising from a business connection'” in India is
deemed to accrue or arise in India.

However, income from the following activities are not deemed to accrue or arise in India:

e Shooting of any cinematographic film in India

e Collection of news and views in India for transmission out of India for a non-resident who is engaged
in the business of running a news agency or publishing newspapers, magazines, or journals.

Other Aspects

Taxability of income shall also be determined based on the manner in which the same is characterized,
i.e., “royalty”, “fee for technical services (FTS),” etc.

It may be noted that earlier, the Indian tax laws specifically excluded consideration for the sale,
distribution, or exhibition of cinematographic films in India from the definition of “’royalty.” However, the
said exclusion has been deleted vide Finance Act 2020, and such considerations shall now be treated as
“royalty” and taxable in the hands of the recipient. Further, such payments to residents now attracts WHT
at the rate of 2%.

Transactions between Related Parties

Given the increased linkage between the Indian media players and their counterparts across the globe
(coupled with the impressive growth achieved and targeted for the sector), the transactions between
Indian players and their related parties overseas have increased manifold each year. Such related-party
transactions come under the purview of transfer pricing (TP) regulations and require the same to be
carried out at an arm’s length price. These regulations prescribe mandatory documentation which needs
to be maintained annually to justify the arm’s length nature of such transactions.

The Indian tax authorities typically scrutinize TP aspects in a fairly large number of cases, and the media
and entertainment industry is no exception. Key factors that need to be considered in the case of related-
party transactions and analysis thereof include:

e Comprehensive function, asset and risk analysis to support methodology to determine the
arm’s-length price;

e Transaction-by-transaction approach; and

e Choice of most appropriate method and selection of tested party in an economic benchmarking
analysis.

7 Business connection is akin to the concept of a permanent establishment discussed in tax treaty(ies) entered into by India with
other countries.
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Robust Backup Documents and Agreements

Robust analysis, comprehensive documentation, and clarity in TP policies are of paramount importance.
The TP policies should be based on thorough functional and economic analysis that identifies the various
functions including the value drivers, risks, and location of the company’s assets. The existence of TP
documentation, alongside policy and procedural documentation, typically helps in streamlining the
discussions with Indian tax authorities. In addition, establishing a robust set of TP policies and guidelines
could help proactively identify and effectively manage new TP exposures that are created as a result of
business expansions, acquisitions, restructurings, etc. As much as it acts as a tool for risk mitigation, it
also enables easy fact-finding during scrutiny by authorities, thereby highlighting the transparency
maintained by the taxpayer.

Since the introduction of TP laws in India in 2001, there have been significant developments in practice,
as the tax authorities in India consider TP one of the key focus areas. Given the volume of tax litigation
and uncertainty arising therefrom, the multinational companies operating in India have generally
considered TP as one of the most important tax exposure areas.

Considering the amount of tax litigation in this area, an Advance Pricing Agreements (APA) program was
introduced in India in 2012. The APA program has provided the taxpayers with a way of attaining certainty
with respect to taxation on their international transactions for a maximum of the next five years. It also
provides taxpayers with an option for renewal of the APA for another term of five years, subject to
prescribed conditions. The APA program has seen good success thus far with a large number of
applications filed, reflecting heightened optimism from taxpayers.

Going forward, taxpayers in India should use the applicable guidelines, capture need, cost, and benefit
analysis of transactions, undertake robust TP analysis backed up by contemporaneous TP
documentation, and make use of programs like APA to achieve up-front certainty on complex TP issues.

Deduction of Expenditure

Film Production and Distribution Cost

There are specific rules'® provided for under the Indian tax laws that govern the deduction of production
expenses for feature films and for the acquisition of distribution rights.

As per the prescribed rules, a deduction is permitted for expenditures incurred on production of films or
acquisition of distribution rights therein, either in the first year of release or over a period of two years,
either based on when the copyrights/distribution rights in films are used or on the date of release of the
film.

A film producer who sells the entire exhibition rights of the film is entitled to a deduction of the entire cost
of production incurred in the same year in which the Censor Board certifies the film for release in India. A
similar deduction is available to a film distributor for outright sale of the film distribution rights acquired. In
the case of a partial sale and/or partial exhibition of film rights by the film producers/distributors, the film
must be released at least 90 days before the end of the tax year to claim a full deduction of specified
production costs or specified costs of acquiring distribution rights.

Where the film is not released at least 90 days before the end of the tax year, then the costs of
production/acquisition costs of the film distributor, limited to the amount earned from the film, shall be
allowed as a deduction in the current tax year and the remaining cost shall be allowed in the following
year.

'8 Rules 9A and 9B of Income-tax Rules, 1962 (the Rules).
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Where the producer does not exhibit the feature film himself or does not sell, lease, or transfer the film on
a minimum guarantee basis or the distributor does not exhibit the film commercially or does not sell/lease
the rights of exhibition, no deduction of the cost shall be allowed in the current tax year. The entire cost
shall be allowed in the succeeding tax year(s).

The sale of rights of exhibition also includes the lease of such rights or their transfer on a minimum
guarantee basis.

There are a few ambiguities surrounding the applicability of Rule 9A/9B, including whether it extends to
satellite, music, home videos, and other rights in addition to theatrical rights, whether it is directory or
mandatory, whether it overrides all other provisions of the Indian tax laws, e.g., whether the deduction of
expenditure under Rule 9A/9B is allowable irrespective of whether it is capital or revenue in nature,
whether tax has been deducted at source or not, etc., deductibility of expenses that are not covered by
Rule 9A/9B, etc.

Other Expenditures
As a general rule, all expenses incurred ‘wholly and exclusively’ for business purposes are deductible.
However, there are limits/dis