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Colorado: Retroactive CARES Act Changes Applied Despite Emergency
Conformity Rule

In a recent published opinion, the Colorado Court of Appeals ruled that the state’s income
tax code incorporates retrospective federal changes, despite a regulation to the contrary.
The dispute involved two individual taxpayers who filed an amended return for the 2018 tax
year claiming a refund of Colorado income taxes related to a federal tax change in the
CARES Act. Specifically, the CARES Act change at issue suspended the excess business
loss deduction limits for the 2018 through 2020 tax years. This allowed taxpayers, such

as those involved, with losses in excess of the threshold, to retroactively reduce their
federal taxable income for the 2018 and 2019 tax years. In June 2020, a few months after
the enactment of the CARES Act, the Colorado Department of Revenue adopted an
Emergency Rule (later this regulation became Permanent Rule CRS 39-22-103(5.3))
stating that the “Internal Revenue Code"” does not, for any taxable year, incorporate
federal statutory changes enacted after the last day of that taxable year, meaning

that federal statutory changes enacted after the end of a taxable year do not affect

a taxpayer's Colorado tax liability for that taxable year. The General Assembly later
enacted a law preventing taxpayers (both individuals and corporations) from benefitting
from certain CARES Act changes for income tax years beginning or ending on or

after the enactment of the CARES Act (March 27 2020), but before January 1, 2021.
The taxpayers filed amended Colorado returns claiming the entirety of their excess
business losses and seeking Colorado income tax refunds. The Department denied the
refunds because of the Emergency Rule. After a district court ruled in the Department’s
favor, the taxpayer appealed.

The appeals court noted at the outset that there was no ambiguity in the state law as
written and changes to the Internal Revenue Code apply for Colorado purposes without any
limitation as to when the amendment is enacted or when it goes into effect. Specifically,
the law incorporates the IRC and other federal laws relating to federal income taxes “as
the same may become effective at any time or from time to time, for the taxable year”
Further, the language that the Department used in its Emergency Rule did not appear in
the plain language of the state income tax code and read words into the statute that were
not present. In fact, had the statute provided for prospective application only, the court
noted that there would have been no need for the Department to issue the Emergency
Rule. Given that the Emergency Rule’s interpretation was contrary to the statute’s plain
language, the court declined to defer to it. Additionally, the subsequent amendments to the
statute to disallow certain CARES Act benefits did not change the result for the 2018 and
2019 tax years, as the law change applied to only 2020 and 2021. The court reversed the
district court’s judgment and remanded the case for further proceedings. Please contact
Derek Weisbruch with questions on Anschutz v. Department of Revenue.

For more news and insights on tax developments, follow KPMG's U.S. Tax practice on Twitter - @KPMGUS Tax.

kpmg.com/socialmedia

m n G The following information is not intended to be “written advice concerning one
or more federal tax matters” subject to the requirements of section 10.37(a)(2) of

Treasury Department Circular 230.

©2022 KPMG LLP, a Delaware limited liability partnership and a member firm of the KPMG global The information contained herein is of a general nature and based on authorities
organization of independent member firms affiliated with KPMG International Limited, a private that are subject to change. Applicability of the information to specific situations
English company limited by guarantee. All rights reserved. NDP281919-1AO should be determined through consultation with your tax adviser.


https://tax.kpmg.us/events/podcasts/twist/2022/twist-112122.html
https://twitter.com/kpmg_us
http://www.linkedin.com/company/kpmg-us
https://www.facebook.com/KPMGUS/
http://www.youtube.com/user/KPMGMediaChannel
https://instagram.com/kpmgus
http://kpmg.com/socialmedia
https://twitter.com/kpmgus_tax
mailto:dweisbruch%40kpmg.com?subject=

