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In this article, the authors examine the
benefits and requirements of the expedited
tentative refund procedure for net operating
loss carrybacks and unused minimum tax
credits, with special emphasis on temporary
procedures adopted by the IRS in light of the
coronavirus pandemic.
The principal business tax provisions in
legislation enacted by Congress in response to the
COVID-19 outbreak include changes to the
Internal Revenue Code’s net operating loss
provisions and to the rules concerning the
utilization of alternative minimum tax credits
(MTCs). Collectively, these provisions of the
Coronavirus Aid, Relief, and Economic Security
(CARES) Act (P.L. 116-136) have enhanced
opportunities to obtain expedited tentative
refunds by carrying back eligible NOLs and
claiming unused MTCs by filing Form 1139,
“Corporation Application for Tentative Refund.”
Although the urgency for taxpayer action may
have been tempered by the inclusion of special
deadlines for filing some Forms 1139 in the
CARES Act and the postponement of most tax
deadlines by the IRS because of the coronavirus
outbreak, taxpayers wishing to expedite receipt of
their NOL/MTC-related refunds may seek to file
Form 1139 as soon as practicable.
The pathway to receiving an expedited refund
is not without the potential for challenges and
delays. This is because of both long-standing IRS
processing procedures and obstacles caused by

the shutdown of IRS facilities in response to the
coronavirus outbreak. To be sure, the IRS has
established temporary procedures for Form 1139
to facilitate the issuance of refunds. But speed is
not guaranteed, and the temporary procedures
must be applied in conjunction with the statutory
rules in the CARES Act, the maze of extended and
postponed Form 1139 filing deadlines, and the
agency’s long-established practices and rules.
Vigilance is essential in avoiding errors when
navigating this dramatically changed landscape.
This article summarizes the benefits and
discusses the requirements of the expedited
tentative refund procedure for NOL carrybacks
and unused MTCs. It also describes the IRS’s new
temporary procedures for filing Forms 1139 via
fax, including different rules for adapting existing
forms depending on whether the taxpayer’s
situation involves NOLs, MTCs, both, or years
involving an income inclusion under section
965(a). Finally, it offers practical suggestions for
monitoring the IRS’s handling of submitted Forms
1139 — especially in a processing environment
that has been disrupted by the coronavirus — and
provides tips for ensuring that an application for
tentative refund will not be delayed or possibly
rejected because of taxpayer errors and omissions.
Before delving into the technical rules, a word
of caution: The government’s response to the
economic challenges caused by the coronavirus
affords welcome relief to taxpayers in need of
funds to continue business operations. To remain
responsive to dramatically changing conditions,
Treasury and the IRS have signaled that further
guidance — including potential adjustments to
deadlines, filing procedures, and other tax rules
— may be issued as conditions and experience
dictate. For example, the IRS’s temporary
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processing procedures, which were first
announced on April 17, were revised less than
two weeks later in response to taxpayer questions
and feedback, and the IRS later issued separate
FAQs about NOL carrybacks for taxpayers who
1
have had section 965 inclusions. Future
legislation may also be possible. Accordingly,
taxpayers should monitor whether and how
intervening developments and their own unique
circumstances could affect their eligibility for
relief and the IRS’s processing of their application
for a tentative refund.
I. Background and Analysis
A. CARES Act Relief
The CARES Act, which was enacted on March
27, amends the NOL carryback provisions of the
Tax Cuts and Jobs Act, providing a five-year NOL
carryback rule and thereby giving corporations
the opportunity to carry back NOLs arising in tax
years beginning after December 31, 2017, and
2
before January 1, 2021. Consequently, a
corporation can now carry back its 2018, 2019, and
2020 NOLs to offset ordinary income or capital
gains that were taxed at rates up to 35 percent (as
compared with the 21 percent rate applicable to
tax years beginning after December 31, 2017),
thereby generating a current refund that reflects a
favorable tax rate differential. Corporations may
irrevocably elect to relinquish the entire five-year
3
carryback period for a 2018, 2019, or 2020 NOL.
The CARES Act also includes two special
rules for NOLs that are carried back to years in
which the taxpayer included income from its
foreign subsidiaries under section 965 (a “section
965 inclusion year”); that is, generally, the 2017 tax
year. First, when a 2018, 2019, or 2020 NOL is
carried back to a section 965 inclusion year, the
CARES Act deems a taxpayer to have made the

section 965(n) election to effectively waive use of
the NOL against the taxpayer’s transition tax
4
inclusion. Second, in lieu of electing to relinquish
the entire five-year carryback period, the CARES
Act provides that corporations may elect to skip
5
over tax years with a section 965 inclusion.
Also, the CARES Act temporarily suspends
6
the 80 percent of taxable income limitation on the
use of NOLs for tax years beginning before
January 1, 2021, thereby permitting corporations
to use NOLs to fully offset taxable income in these
years regardless of the year in which the NOL
arose.7
What’s more, the CARES Act fixes a technical
glitch in the TCJA that prevented taxpayers with
a tax year straddling December 31, 2017, from
carrying back NOLs generated in that straddle
year.8 Taxpayers may now carry back two years
and carry forward 20 years an NOL generated in
9
a straddle year. Affected taxpayers are given 120
days after March 27 (the date the CARES Act was
signed into law) to file an application under
section 6411(a) for a carryback of that loss, or to
elect to forgo the carryback under section
172(b)(3).10
Another important change in the CARES Act
relates to the ability of taxpayers to use MTCs
more quickly. In repealing the corporate
alternative minimum tax for tax years beginning
after December 31, 2017, as part of the TCJA,

4

Section 172(b)(1)(D)(iv), added by the CARES Act section 2303(b)(1).
If an actual or deemed section 965(n) election is made, the taxpayer will
only be able to use the NOL carryback to offset its non-965 income, e.g.,
income from domestic activities and foreign income earned directly
rather than through corporate subsidiaries.
5

Section 172(b)(1)(D)(v)(I), added by the CARES Act section
2303(b)(1).
1

Also, on May 5, the IRS issued a procedural update to the Internal
Revenue Manual concerning carryback and MTC refund claims filed
under the CARES Act. See IRS, “IRM 21.5.9.1.6 Added MTC Definition to
Acronym Definitions List.”
2

CARES Act section 2303(b)(1), adding section 172(b)(1)(D)(i). Before
the TCJA, an NOL could generally be carried back two years and carried
forward 20 years to offset taxable income in those years. See generally
Joint Committee on Taxation, “Description of the Tax Provisions of
Public Law 116-136, the Coronavirus Aid, Relief, and Economic Security
(‘CARES’) Act,” JCX-12-20, at 49-54, 58-59 (Apr. 22, 2020).
3

Section 172(b)(3).

1680

6

Section 172(a), as amended by the TCJA, and before its amendment
by the CARES Act section 2303(a)(1).
7

Section 172(a), as amended by the CARES Act section 2303(a)(1).

8

CARES Act section 2303(c)(1). Although the conference report on
the TCJA described the carryback provision as applying to losses arising
in tax years beginning after December 31, 2017, the statutory language
technically applied in tax years ending after that date. The CARES Act
aligns the statutory language with congressional intent.
9

Section 172(b), before its amendment by the TCJA.

10

CARES Act section 2303(d)(4).
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Congress adopted transition rules that allowed
taxpayers to use remaining MTCs by 2021.11 The
CARES Act allows taxpayers to accelerate their
utilization of unused MTCs, providing a 50
percent credit for 2018 and a 100 percent credit for
2019 or, alternatively, affording taxpayers an
election to claim 100 percent of their remaining
MTCs for the first tax year beginning in 2018 (“100
percent MTC election” or “section 53(e)(5)
12
election”). The CARES Act also allows taxpayers
to file an application for a tentative refund of any
amount due by reason of a 100 percent MTC
13
election.
One issue raised by the CARES Act’s five-year
NOL carryback provision is whether, following
the repeal of the corporate alternative minimum
tax regime by the TCJA, taxpayers can compute
alternative tax net operating loss carrybacks from
2018, 2019, or 2020 to offset alternative minimum
taxable income generated in years for which the
corporate AMT still applied. In a recently issued
set of FAQs, the IRS states that corporations
should compute an alternative tax net operating
14
loss of $0 for post-2017 tax years. It is not entirely
clear, however, whether the IRS’s position in the
FAQs emanates from a return processing issue
concern or reflects a substantive position that the
AMT rules do not apply to post-2017 NOLs, that
is, there are no post-2017 alternative tax net
operating losses for carryback purposes.
Collectively, the CARES Act changes
significantly expand the ability of taxpayers to
obtain refunds through the filing of tentative
refund applications. The IRS’s new temporary
filing procedures, including instructions on how
11

See sections 12001(b) and 12002 of the TCJA; H.R. Rep. No. 115-466,
at 323 (Dec. 31, 2017) (“Thus, the full amount of the minimum tax credit
will be allowed in taxable years beginning before 2022.”). But see Mark R.
Hoffenberg and Stephen M. Marencik, “Are AMT Credit Refunds
Subject to Limitation?” Tax Notes, Feb. 26, 2018, p. 1177 (discussing
potential issues with the ability to fully claim MTCs that are subject to
limitation under section 383); Amy Chapman and Bela Unell, “SRLY Is
Not a Bar to Minimum Tax Credit Refunds,” Tax Notes Federal, May 4,
2020, p. 801 (discussing potential issues with the ability to fully claim
MTCs that are subject to limitation under the separate return year
limitation (SRLY) regime). These potential bars to fully claiming MTCs
were not addressed by the CARES Act.
12

CARES Act section 2305. The election to claim 100 percent of
aggregate MTCs in the first tax year beginning in 2018 is in new section
53(e)(5).
13

to adapt existing forms for CARES Act refund
claims, also apply to Form 1045, “Application for
Tentative Refund,” filed by individuals, estates,
15
and trusts. The focus of this article, however, is
the use of Form 1139 by corporate taxpayers.
B. Expedited Tentative Refund Procedures
1. Form 1139 — general procedures.
In enacting section 6411, Congress recognized
that in some circumstances, taxpayers may need
to obtain refunds quickly. For this purpose, the
tentative refund procedure was created to
expedite the return of taxes paid resulting from an
NOL, capital loss, or excess business credit
carryback before examination by the IRS or
review by the Joint Committee on Taxation of the
taxpayer’s application for tentative refund and the
income tax returns for the loss year and carryback
years.16
Form 1139 is the approved IRS form for
corporate taxpayers requesting tentative refunds
under section 6411(a). Once the form is filed, the
IRS must either credit any overpayment against
any outstanding tax liability or issue a tentative
refund before the later of (i) 90 days after a
complete and processable Form 1139 is filed or (ii)
90 days from the last day of the month that the
return for the source year is due (including
17
extensions). In determining the amount of the
refund resulting from the carryback, the IRS must
accept the tax as shown on the carryback year’s
return as originally filed, taking into account any
subsequent assessments or refunds. If an item is in
dispute, that item is treated as correctly reported
18
for purposes of Form 1139. In determining the
amount of an “outstanding tax liability” that can
be offset against a tentative refund, reg. section
1.6411-3(d) provides that the term not only
includes tax that has actually been assessed, but

15

Tax-exempt entities are not eligible to use the temporary
procedures, but rather must mail an amended Form 990-T to the IRS in
accordance with that form’s instructions. See note 23 (FAQ 18).
16

Section 6405(b). JCT review is required for refunds to corporations
greater than $5 million. For an expedited tentative refund to a
corporation of greater than $5 million, the IRS must submit a report to
the JCT following the issuance of the tentative refund.
17

CARES Act section 2305(d)(2).

14

See IRS, “Questions and Answers About NOL Carrybacks of C
Corporations to Taxable Years in Which the Alternative Minimum Tax
Applies.”

Section 6411(b). For Forms 1139 involving 2018 MTC claims, the
CARES Act provides that the IRS has 90 days from the date of filing to
review such a claim.
18

Reg. section 1.6411-2(b).
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also delinquent taxes, unassessed liabilities
determined in a statutory notice of deficiency,
unassessed liabilities identified in a proof of claim
filed in a bankruptcy proceeding, and other
unassessed liabilities in rare and unusual
circumstances.
Before the COVID-19 outbreak, IRS
procedures required Forms 1139 to be filed with
the IRS only via hard copy delivered through the
U.S. Postal Service or by a designated private
delivery service. Electronic filing or filing via
facsimile transmission (fax) was not allowed.
Although section 6411(b) provides that the
IRS has 90 days to process a tentative refund, the
agency has historically striven to issue a refund
within 45 days from the filing of Form 1139 as part
of its cash management program. That is because
failure to meet the 45-day guidepost will cause
19
interest to be payable on the overpayment.
Assuming the source year return was timely filed,
allowable interest will run from the last date
prescribed for filing the source year return
(determined without regard to extensions) to
20
within 30 days of the date paid.
a. Limitations on filing for an expedited
tentative refund on Form 1139.
Beneficial as it may seem, the section 6411
expedited tentative refund procedure is not
without cost, limitation, or potential downside for
taxpayers. First, an application for tentative
refund may be rejected by the IRS if there are any
material omissions or math errors on Form 1139
that cannot be corrected within the 90-day
21
period. Moreover, because Form 1139 is not a
claim for refund within the meaning of section
6402, if the tentative refund request is rejected, in
whole or part, the taxpayer generally must file a
formal claim for refund using Form 1120-X,
“Amended U.S. Corporation Income Tax Return,”
to bring suit in federal district court or the Court
of Federal Claims.
Second, because the IRS is prohibited from
examining the returns for both the source year
and the carryback year before issuing the

19

Section 6611(f)(4)(B)(i)(II). See IRM section 20.2.9, “Interest on
Carryback of Net Operating Loss.”
20

Section 6611(b)(2), (f)(4).

21

Section 6411(b).
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tentative refund, section 6501(k) provides that the
period of limitation for assessing a deficiency
attributable to adjustments to both the source year
and the carryback year is extended to include the
period in which a deficiency for the source year
may be assessed. The amount that may be
assessed within this extended period, however,
cannot exceed the amount of the tentative refund
under section 6411.
Third, not all refunds attributable to NOLs
may be claimed on Form 1139. The current
instructions to Form 1139 (revised Oct. 2018)
provide that Form 1139 cannot be used to claim
specified refunds resulting from an NOL or
capital loss carryback. Instead, corporations must
file Form 1120-X (or the appropriate amended
return). For example, the current instructions
provide that “corporations must file Form 1120X
(or other amended return) instead of Form 1139 to
carry back: . . . A prior year minimum tax credit
released due to an NOL or net capital loss
22
carryback . . . (paragraphing omitted).
Notwithstanding the current (pre-CARES
Act) instructions, the IRS has indicated via FAQs
that taxpayers may in fact use on Form 1139 some
prior year MTCs that are “released” or
“generated” as a result of an NOL carryback. In
accordance with the IRS’s FAQ, such MTCs may
be carried forward on Form 1139 to offset regular
tax liability in years after the carryback year;
however, Form 1139 generally cannot be used to
23
claim the refundable portion of MTCs.
Alternatively, a taxpayer could file a Form 1120-X
to carry forward the released or newly generated
MTC.

22

Because MTCs are only carried forward, it is not clear what
situations the instructions are intended to address. A fair reading of the
current instructions suggests that released MTCs cannot be carried
forward on Form 1139. The current instructions do not address the
treatment of prior year MTCs that are “generated” as a result of an NOL
or net capital loss carryback.
23

See IRS FAQ 4, “Questions and Answers About NOL Carrybacks of
C Corporations to Taxable Years in Which the Alternative Minimum Tax
Applies.” For taxpayers that do carry forward released or newly
generated MTCs on Form 1139 (or via Form 1120-X), it will be necessary
to substantiate the AMT liability and MTC carryforward by attaching all
required forms, schedules, and statements for the recomputation of the
AMT tax and MTC carryforward (Form 4626, Form 8827, etc.). For the
tax period resulting in a new AMT tax liability, the Form 4626 is required
in addition to all forms and schedules requiring recalculations. For the
tax year to which the MTC is carried, used, and results in a refund, the
taxpayer should include Form 8827 in addition to all forms and
schedules requiring recalculations to claim a refund of the MTC
carryforward.
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In some cases, MTCs released or generated as
a result of an NOL or net capital loss carryback
may carry forward, unused, into a taxpayer’s 2018
tax year. Under section 53(e)(5), a taxpayer may
elect to use 100 percent of its MTCs in 2018.
Current IRS guidance provides that the 100
percent MTC election may be made on the same
Form 1139 used to carry back an NOL under the
24
CARES Act.
Fourth, a prior year general business credit
released because of the release of the foreign tax
credit cannot be carried back on Form 1139, but a
taxpayer with general business credits released
because of an NOL or capital loss carryback from
a subsequent tax year can use Form 1139 to claim
a refund.25 Similarly, a prior year FTC released
because of an NOL or net capital loss carryback
cannot be carried back on Form 1139.
Fifth, whenever an NOL carryback is filed by
a consolidated group, consideration must be
given to the separate return limitation year (SRLY)
provisions in determining the allowable NOL
26
carryback that can be used. If a group has a
consolidated NOL, a consolidated net capital loss,
or a consolidated unused business credit for any
tax year, the Form 1139 for a consolidated return
year or years preceding that year is filed by the
common parent corporation for the carryback
year (or designated substitute agent under reg.
section 1.1502-77(d) for the carryback year) to the
extent that loss or unused business credit is not
apportioned to a corporation for a separate return
year under reg. section 1.1502-21(b), -22(b), or
-79(c).27

24

See IRS FAQ 3, “Questions and Answers About NOL Carrybacks of
C Corporations to Taxable Years in Which the Alternative Minimum Tax
Applies.”

Finally, special rules apply regarding NOL
carrybacks involving a successor entity —
specifically, which taxpayer can file the Form
28
1139.
2. Post-COVID-19 Form 1139 filing
procedures.
a. Overview of deadlines — postponed but
still approaching.
Under the code, Form 1139 may not be filed
before the filing of Form 1120 for the loss (source)
year and must be filed within 12 months of the
end of that year. The CARES Act established
special deadlines for filing Form 1139 for some
NOL carryback/MTC provisions. The deadline for
filing some Forms 1139 was also postponed by the
IRS following the president’s coronavirus
emergency declaration on March 13 and the
issuance of guidance under sections 7508A and
6081.29
There is not a single deadline for all Forms
1139. Rather, the date by which a taxpayer’s Form
1139 must be filed depends on both the elements
of the refund claim and the particular tax year
involved. The deadlines for requesting a tentative
refund by filing Form 1139 are as follows:
Deadlines for Filing Forms 1139
NOL Carryback/MTC Refunds

Filing Deadline

Tax years beginning before Jan. 1,
2018, and ending after Dec. 31,
2017, NOL carrybacks

July 25, 2020a

Tax years beginning in 2018 and
ending on or before June 30, 2019,
NOL carrybacks

Tax year end + 18
monthsb

2019 calendar-year NOL
carrybacks

December 31, 2020c

25

Section 6411(a). It is not clear whether this general rule extends to
2018 NOLs carried back on Form 1139 under Notice 2020-26, 2020-18 IRB
1.
26

A member’s separate return year is a tax year for which it files a
separate return or for which it joins in the filing of a consolidated return
by another group. Reg. section 1.1502-1(e).
27

Reg. section 1.1502-78(a). See Chapman and Unell, supra note 11. In
other cases, if the loss or credit is to be carried back to a corporation that
was not a member of a consolidated group in the carryback year, the
corporation to which that loss or credit is attributable is the corporation
that files Form 1139. For a loss or credit arising in a separate return year
that may be carried back to a consolidated return year, after taking into
account the application of reg. section 1.1502-21(b)(3)(ii)(B) regarding
any NOL arising in another consolidated group, Form 1139 is filed by
the common parent for the carryback year (or designated substitute
agent under reg. section 1.1502-77(d) for the carryback year).

28

See Wells Fargo & Co. v. United States, 827 F.3d 1026 (Fed. Cir. 2016)
(the government acknowledges that after a merger, the surviving
corporation is entitled to the overpayments of its predecessors, citing
Rev. Rul. 54-17, 1954-1 C.B. 160).
29

The president’s declaration of a disaster (or military or terroristic
action) in accordance with the Robert T. Stafford Disaster Relief and
Emergency Assistance Act triggers the IRS’s authority under section
7508A to postpone some deadlines, and section 6081 provides general
authority to grant reasonable extensions of time, not to exceed six
months (except in respect of taxpayers who are abroad), to file returns
and other statements. See generally Rev. Proc. 2020-24, 2020-17 IRB 1;
Notice 2020-26; Notice 2020-23, 2020-18 IRB 1.
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Deadlines for Filing Forms 1139 (Continued)
NOL Carryback/MTC Refunds

Filing Deadline

Minimum tax credit — section 53
for first tax year beginning in 2018
by reason of a section 53(e)(5)
election

December 30, 2020

d

a

CARES Act section 2303(d)(4)(A), providing that Form
1139 must be filed within 120 days of the law’s date of
enactment (Mar. 25, 2020).
b

Section 172, CARES Act section 2303(b), Notice 2020-26.

c

Section 6411, CARES Act section 2303.

d

See IRS FAQ 6, “Questions and Answers About NOL
Carrybacks of C Corporations to Taxable Years in Which
the Alternative Minimum Tax Applies.” CARES Act
section 2305(d) provides that a Form 1139 filed for this
purpose must be filed “prior to December 31, 2020.” As
discussed later in this article, in addition to filing Form
1139 for 2018, taxpayers have other options to claim
refunds attributable to their remaining MTCs.

b. Caveats about the filing deadline.
Notice 2020-23, 2020-18 IRB 1, which
addresses myriad filing and payment deadlines,
postpones until July 15 the time for filing any
Form 1139 due on or after April 1 and before July
15. Notice 2020-26, 2020-18 IRB 1 (which was
issued the same day and relates to the deadline for
filing applications for tentative carryback
adjustments) grants a six-month extension of time
to file Form 1139 available to corporations with
NOLs that arose in a tax year that began during
calendar year 2018 and ended on or before June
30, 2019.
Adding to the need for vigilance, in some
cases the due date for filing Form 1139 may
appear to fall within the scope of both notices. For
example, the corporation’s due date for filing
Form 1139 may fall between April 1 and July 15
because the corporation’s fiscal year ended April
30, 2019, May 31, 2019, or June 30, 2019. In that
case, a reasonable interpretation of the guidance
suggests that the corporation should receive an
additional six-month extension of its Form 1139
due date in accordance with Notice 2020-26,
notwithstanding the postponement of that due
date under Notice 2020-23. In contrast, if the
corporation’s due date for filing Form 1139 falls
between April 1 and July 15 because the
corporation had a short tax year that began in
2019 (and therefore would fall outside the scope
1684

of Notice 2020-26), the period for filing Form 1139
is postponed to July 15, under Notice 2020-23, and
30
not extended further absent additional relief.
If a taxpayer is filing a single Form 1139 for
both an NOL carryback and the 100 percent
refundable MTC under section 53(e)(5), Form
1139 must be filed by the earlier of the two
applicable deadlines identified in the preceding
31
chart.
If the deadline is missed for filing Form 1139
for an NOL carryback or the 100 percent
refundable MTC under section 53(e)(5), all is not
lost. In those situations, the corporation can file a
refund claim using Form 1120-X, as long as the
period of limitations for filing a claim for refund
under section 6511 is open.
Note: A special due date rule applies for filing
Form 1139 for some corporations that become
new members of a consolidated group. Solely for
purposes of complying with the 12-month filing
deadline for Form 1139, the separate return year
of a qualified new member to a group is treated as
ending on the same date as the end of the current
tax year of the consolidated group that the
32
qualified new member joins.
c. IRS temporary procedures for filing Form
1139.
The COVID-19 outbreak has significantly
affected the IRS’s ability to process hard copy
Forms 1139, among other filings, by forcing the
temporary closure of IRS processing centers. This
development has spurred the agency to adopt
short-term procedures for processing Forms 1139
involving the previously discussed provisions of
the CARES Act. Although the current version of
Form 1139 (revised 2018) has not been updated to
reflect the five-year carryback period (and other
changes) enacted by the CARES Act, the IRS’s

30

Some short tax years that began in 2018 and ended in 2018, as well
as 2018 calendar-year tax years, will have due dates, as extended by
Notice 2020-26, that fall within April 1 and July 15. It is not clear whether
those extended due dates are postponed further by Notice 2020-23.
31
32

Notice 2020-26.
Reg. section 1.1502-78(e)(2).
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temporary procedures and associated guidance
— promulgated through the issuance of FAQs33 —
are intended to enable taxpayers to seek, and the
agency to make available, the expedited refund
relief provided in the CARES Act before the IRS’s
processing centers fully reopen.
A key attribute of the temporary procedures is
that they permit taxpayers to file their Form 1139
by fax, rather than in hard copy delivered through
the U.S. Postal Service or by a designated private
delivery service. To take advantage of the
temporary procedure and expedite their receipt of
a tentative refund, taxpayers must hew carefully
to a patchwork of technical rules and
requirements — drawn from the CARES Act,
extant IRS rules and forms, and the FAQs — and
avoid pitfalls that could render a taxpayer
ineligible or inadvertently impede the timely
processing of the refund application.
Here are some of the hurdles that taxpayers
must surmount.
d. Make sure you are eligible to use the
temporary procedures.
The scope of the temporary procedures for
filing Form 1139 by fax is limited: They are only
available for applications for tentative refunds
caused by eligible NOL carrybacks and the
utilization of 100 percent refundable MTCs under
an election under section 53(e)(5). If a taxpayer
previously mailed an “eligible refund claim” to
the IRS, the taxpayer can now fax the identical
Form 1139 to speed its processing. If the IRS
determines the application for tentative refund is
ineligible for the temporary procedures because it
does not involve the CARES Act provisions, it will
not be processed under the temporary procedures

but rather will have to wait until normal
operations resume.34 In other words, a taxpayer
cannot “jump the line” by using the temporary
procedures for refund claims unrelated to the
CARES Act.35
e. Make sure you are using the correct fax
number.
Eligible Forms 1139 — and only eligible forms
— should be faxed to this dedicated number: 84436
249-6236. Taxpayers under examination should
also use the fax number. If they give the Form 1139
to their examiner, it will not be processed using
the temporary procedures. That said, taxpayers
should keep their examination team informed,
not only as a matter of professional courtesy but
also to elicit their assistance should processing
problems be encountered.
f. Make sure the file is not too large.
Under the temporary procedures, there is a
strict limit on the size of the files that can be faxed:
100 pages. If additional documentation is
required or deemed necessary to process Form
1139, the IRS will notify the taxpayer.
g. Make sure you include appropriate
contact information.
The temporary procedures state that if there is
missing information or questions about a
taxpayer’s filing, the taxpayer will be contacted by
phone. Therefore, taxpayers must ensure their
name and phone number are accurately reflected
on Form 1139. (The person listed on the form will
need to be in a position to provide the missing
information and possibly authentication
information.)

34

33

The IRS’s FAQs, “Temporary Procedures to Fax Certain Forms 1139
and 1045 Due to COVID-19,” were originally posted on the agency’s
website on April 17; they were updated on April 30. The IRS’s
complementary FAQs concerning taxpayers who have had a section 965
inclusion were initially posted on May 1. See IRS, “Frequently Asked
Questions About Carrybacks of NOLs for Taxpayers Who Have Had
Section 965 Inclusions.” Additional FAQs concerning minimum tax
credits were released on May 28. See IRS, “Questions and Answers
About NOL Carrybacks of C Corporations to Taxable Years in Which the
Alternative Minimum Tax Applies.”

The IRS has expressly stated that there are no plans to adopt similar
procedures (i.e., permitting filing via fax) for either Form 4466,
“Corporation Application for Quick Refund of Overpayment of
Estimated Tax,” or Form 1120-X. Also, the IRS has emphasized that there
is no plan to make the temporary procedures permanent; once
processing centers fully reopen, the IRS will presumably revert to the
extant hard copy via the mail or private delivery service procedures.
35

The IRS has stated that Forms 1139 will be processed on a first-in,
first-out basis.
36

A separate fax number has been established for individuals,
estates, and trusts to file eligible refund claims via Form 1045,
“Application for Tentative Refund.”
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h. Make sure you adapt a 2018 Form 1139
appropriately for your own circumstances.
There are several factual situations in which
Forms 1139 will qualify for the temporary
procedures as eligible refund claims. Knowing
the particular facts of a taxpayer’s situation is
important because the technical requirements
(and attachments) for filing Form 1139 will vary
depending on the taxpayer’s circumstances. In
other words, the specific requirements for a Form
1139 involving only an NOL carryback will differ
from one involving only a 100 percent MTC
election, which in turn will differ from one
involving both an NOL and a 100 percent MTC
election. Different rules will also apply if the Form
1139 relates to a year involving an income
inclusion under section 965(a):
• Thus, if the taxpayer is only claiming a
tentative refund for an NOL carryback, they
should follow the existing instructions for
37
the 2018 Form 1139. On the other hand, if
the taxpayer’s Form 1139 relates to claiming
100 percent of its MTCs under a section
53(e)(5) election, the taxpayer must not only
adapt the 2018 Form 1139 in accordance
with the FAQs, but also file Form 8827,
“Credit for Prior Year Minimum Tax —
Corporations,” and include several
attachments. Although not addressed in the
IRS’s guidance, the taxpayer should
consider including a section 53(e)(5) election
statement (reflecting the corporation’s
circumstances), as well as a statement
containing instructions to IRS personnel on
processing Form 1139 for refund of 100
percent of the client’s unused MTCs, again
reflecting the taxpayer’s circumstances.
• That is not all. As discussed earlier, a
taxpayer may file a single Form 1139 both
for the NOL carryback and to claim 100
percent of its MTCs under a section 53(e)(5)
election, but this form needs to be adapted
differently from a form used when only an
NOL carryback or a pure MTC claim is
involved. Moreover, the IRS has cautioned
37

Notice 2020-26 specifies that a taxpayer taking advantage of the
extension of time for filing Form 1139 granted by that guidance should
include a notation at the top of the form that reads “Notice 2020-26,
Extension of Time to File Application for Tentative Carryback
Adjustment.”
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that a taxpayer should not attempt to use the
temporary procedures to fax in an amended
return (Form 1120-X) at the time of filing
Form 1139. Amended returns will not be
acted on even when filed with a Form 1139
38
using the temporary procedures.
• Finally, special rules govern the filing of
Form 1139 involving a year in which a
taxpayer has an income inclusion under
section 965(a) of the code. While the
temporary procedures detail how taxpayers
ought to complete and file a Form 1139 for a
section 965 inclusion year in which the
taxpayer’s section 965 net tax liability is fully
paid, the special rules could significantly
affect the overall consequences flowing
from the filing of a Form 1139.39
i. Make sure the ‘before carryback’ figures
on your Form 1139 for each tax period match
the IRS tax return account information.
Special challenges will arise when the
taxpayer has already filed an amended return for
an affected year. If the taxpayer gave a Form 1120X to the examination team, it will not have not
been processed (that is, entered into the IRS’s
accounts system), so there will be a mismatch
between the figures on the original or amended
return processed by the IRS and the figures on the
subsequently filed (via fax) Form 1139. The

38

Taxpayers should also take into account that ordering rules apply
in situations in which a taxpayer with a carryback of an NOL is applying
for a tentative carryback refund and also a 100 percent refundable MTC
tentative refund. The taxpayer must consider any adjustments made in
applying for the tentative carryback adjustment before determining the
amount of the overpayment attributable to the 100 percent refundable
MTC refund. See reg. section 5.6411-1. Moreover, adjustments to
alternative minimum tax in the carryback years could affect the amount
of the 100 percent refundable MTC allowed in 2018.
39

The temporary procedures expressly provide that a taxpayer may
disregard the instructions for 2018 Form 1139 that prohibit taxpayers
from using the form to apply for refunds for section 965 years, but
section 172(b)(1)(D)(iv) as amended by the CARES Act provides that in
filing Form 1139 the taxpayer will be deemed to have made a section
965(n) election regarding any loss that is carried back to a section 965
year. More specifically, the deemed section 965(n) election means that an
NOL can be carried back to those section 965 years only to reduce
income in excess of the amount of the net section 965(a) inclusion.
Alternatively, section 172(b)(1)(D)(v) allows taxpayers to elect to exclude
section 965 years from the carryback period and carry back NOLs only to
the remaining years in the carryback period. Also, in situations
involving taxpayers with outstanding section 965(h) net tax liabilities
care is required to avoid unintentional or erroneous acceleration of
deferred section 965(h) installment payments, delays in refunds, or other
processing complications. See also IRS, “Frequently Asked Questions
About Carrybacks of NOLs for Taxpayers Who Have Had Section 965
Inclusions” (initially issued May 1).
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temporary procedures expressly state that in the
event of such a mismatch, the Form 1139 will not
be processed because it will not match the
40
taxpayer’s account.
For example, if the taxpayer needs to file an
amended return before filing Form 1139 because
the taxpayer is adjusting an NOL reported on an
original 2018 return, the taxpayer might consider
electronically filing its Form 1120-X, if possible.
Electronic filing of the Form 1120-X will allow the
taxpayer to use the temporary procedures to file
its Form 1139. On the other hand, if the taxpayer
paper-files Form 1120-X, the taxpayer must also
paper-file Form 1139.
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II. Conclusion
The CARES Act’s liberalization of the tax
law’s NOL carryback and MTC provisions
affords corporate taxpayers a significant
opportunity to obtain much-needed cash flow by
filing an application for tentative refund using
Form 1139. But the technicalities of the rules and
how they mesh with existing IRS procedures
place a high premium on fully understanding
the myriad steps required to successfully apply
for a tentative refund using the IRS’s temporary
41
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In a situation in which the taxpayer provided a Form 1120-X to the
IRS examination team but now wishes to submit Form 1139, the taxpayer
should prepare Form 1139 reflecting the figures as reflected on the
original (or amended return processed by the IRS, or as adjusted by the
IRS) and, in the interest of transparency, inform the examination team
that a Form 1139 was filed for the tax period via the temporary
procedures.
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