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Never before has the tax department played such
an integral role in the success of the business.
Chief tax officers (CTOs) are expected to align tax
with business goals, drive strategic value, increase
transparency, and improve the efficiency of tax
operations. KPMG LLP’s (KPMG) CTO Insights is
designed to highlight top-of-mind issues for tax
executives and ways CTOs are addressing these
opportunities and challenges. We are confident that
you will find the information in each issue of CTO
Insights practical and actionable in demonstrating
the value you and your department bring to
your organization.
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H.R. 1 signed into
law – now what?
It’s fair to say that the new tax law has generally been well
received by the business community, particularly in light
of the reduction of the top corporate rate to 21 percent.
The reduction from the former top rate of 35 percent is
intended to make the U.S. corporate rate more in line with
those in other parts of the world and could have a number
of significant effects on U.S. corporations. The new law,
however, was passed in record time and a result of this
speed is that there’s a good deal of uncertainty and lack of
clarity regarding many of its provisions, including the steps
necessary for implementation.
Further complicating this issue is a difficult political
environment on Capitol Hill. At this point, there does not
appear to be the appetite or enough support in Congress
to pass a technical corrections bill to clarify provisions. Bear
in mind that, with longstanding congressional rules, it likely
will take 60 senators to approve technical corrections,
while only 50 were needed to pass the law itself.
In place of a technical corrections package, CTOs are
looking for guidance from the Treasury and the IRS.
Some guidance has been issued, and while there is general
agreement that additional guidance will be forthcoming,
the timing is very uncertain.
In this issue of CTO Insights, we’ll address three aspects of
the new tax law that CTOs are particularly concerned with:
—— The taxation of multinational entities
—— Executive compensation and Section 162(m) changes
—— Efforts to influence the conversation.
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The taxation of
multinational entities
Questions to
consider
—— How are you gathering the data
needed to compute foreign
taxes and credits (e.g., D&A
tools, ERP systems)?
—— If intellectual property (IP) is
held offshore, does it make
sense to move it back to the
United States?

The tax law includes several new international tax provisions that may
affect companies that do business globally. This includes sections on global
intangible low-taxed income (GILTI), base erosion and antiabuse tax (BEAT),
and foreign-derived intangible income (FDII). The aim of these rules is to curb
the erosion of the U.S. tax base by equalizing the U.S. tax burden on exported
goods and services and controlled foreign corporation earnings, and by reducing
the benefits of related-party deductible payments.
These provisions are proving to be complex, often ambiguous, and interrelated,
and they also involve foreign tax credit provisions. If one of the goals of tax
reform was simplification, then the new tax law may have missed the mark,
particularly with respect to the international provisions. What’s more, some CTOs
are concerned that the cost of the international tax provisions may unintentionally
offset the savings corporations could receive from the tax rate cut.
The uncertainty of how to implement these provisions has placed tax functions
under tremendous pressure. They’re being asked to deliver detailed insights
about how the tax law affects current business conditions, as well as its mid- and
longer-term implications so companies can plan for the future. At the same time,
they’re responsible for calculating tax obligations for upcoming quarterly filings.
CTOs are also struggling to determine their company’s effective tax rate
(ETR) when making earnings calls, writing up press releases, or meeting with
audit committees. Assembling projection models has proven to be extremely
difficult, and changing even one assumption can totally alter calculations. To give
themselves some leeway, many CTOs are presenting their company’s ETR as
a range spanning several percentage points, typically from the mid-to-upper
twenties. CTOs have found that senior management and boards generally are
not satisfied with ETRs presented as a range—they want certainty. So CTOs are
trying to come up with creative ways to explain the issue, for example, relying
on illustrations.
Another troublesome issue is whether to treat domestic entities as
consolidated or nonconsolidated for purposes of calculating BEAT and FDII
taxes. Most CTOs feel that it makes more sense to treat them as consolidated,
and many agree that this may be the eventual outcome when guidance is
issued. However, in the absence of such guidance and with the current wording
of the law, the general feeling is that it’s prudent to at least understand the
consequences of both approaches.
A good deal of uncertainty exists about what position organizations should be
taking with respect to the international tax provisions. Until technical corrections
or formal guidance is issued, the consensus seems to be that if the provision
seems “broken but clear,” CTOs should follow the law as stated. However,
where the law is ambiguous or unclear and in the absence of guidance, CTOs
should do their best to determine the statute’s meaning, take a reasonable
position, use best estimates, and be consistent.
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Responding to “performance
pay” rule changes
Questions to
consider
—— Have you reviewed executive
contracts executed on or
before November 2, 2017, to
determine if payments can be
grandfathered?
—— Are you looking into revising
executive compensation
plans with respect to pay-forperformance rewards?
—— With the $1 million deduction
limit, does it make tax and
business sense to spread
executives’ lump-sum
retirement payments over a
longer period of time?

The new tax law made some significant changes with respect to the rules
regarding executive compensation paid by corporations, especially around
“pay-for-performance” rewards. It’s unlikely that these changes will affect the
total amounts paid to executives; however, they may cause companies to
reconsider how they’re paying their executives.
Generally speaking, under the old law and prior to 2018, a public corporation
could not deduct compensation in excess of $1 million paid out to its CEO and
three highest-paid employees. Performance bonuses, options, equity, deferred
compensation, and similar pay-for-performance rewards were not included in
this $1 million limit and could be deducted by the company. Under the new tax
law, CFOs are included as part of this group of covered employees; so now it’s
the CEO, CFO, and the three highest-paid employees. Another change: Once
you’re considered a covered employee, you’re always a covered employee—
even after retirement. So the $1 million deduction limit will continue to apply.
How will this influence executive compensation? The positive news, at least
from the executive’s standpoint, is that it probably will not have a major impact.
The reality is that many companies are already paying out base salaries in excess of
$1 million for competitive reasons and the tax deductibility of such compensation is
not viewed as a major factor in putting together pay packages. Also, shareholders
and investor committees like the concept of pay-for-performance rewards, so
they’re likely to continue regardless of their deductibility. What may change,
however, is the way performance pay is structured. Since tax deductibility may no
longer be a factor, companies may look to structure the payments as cash rewards
or restricted stock rather than, for example, as stock options.
A number of CTOs have reported that their companies are also considering
making changes to severance packages for retiring executives as a result of
the tax law changes. As noted earlier, a covered employee remains a covered
employee, even when retired. As a result, some CTOs are wondering whether
it makes tax sense to spread lump-sum payments of more than $1 million over
several years via a supplemental employee retirement plan or
annuity-type arrangements.
The tax law provides that payments made under a “written, binding contract”
executed on or before November 2, 2017, can still be grandfathered and
deducted under the old rules; however, there’s a caveat to this exception. If a
company has the right to raise or lower the amount of the payout, this discretion
may result in the contract not being considered binding.
CTOs are hoping for some guidance or clarification on this matter. In its
absence, many are taking a more conservative position. If the company
can alter the amount of the performance pay, then it’s being made under a
nonbinding contract and is, therefore, not grandfathered. If guidance comes
out later that allows for their arrangement to qualify under the grandfather
exception, the companies can reverse the tax treatment if it’s worth doing so.
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Efforts to influence
the conversation
As noted earlier, the new tax law was pushed through Congress in record
speed. It appears to benefit most large businesses but contains a number of
ambiguities. While many CTOs have requested that their company’s government
affairs teams and industry groups get clarification and guidance, they have had
limited success. The general feedback received is that the divided Congress has
little appetite for making changes to the tax law.
CTOs report that their industry lobbyists and company’s government liaisons
are either reluctant to push Congress too forcefully for additional legislative
changes—with many simply showing appreciation for their efforts in passing
a new tax law—or have moved on to other issues. The consensus is that
clarification is highly unlikely to come from Congress in the form of a technical
corrections bill for the reasons mentioned above.
Treasury reportedly is receptive to issuing regulations on the international
tax and other provisions; it’s less interested in sending out notices. However,
Treasury is still trying to figure out the limits of its authority and does not want
to go beyond the scope of the new tax law. So while there’s been discussion
about regulations being issued, it likely won’t happen before the end of June
and probably will occur much later. And the bottom line is that no one seems
to really know when it might happen, how extensive it will be, or even what
positions Treasury might be taking.
Companies undoubtedly will continue to seek clarification. Most CTOs
believe that it’s more effective to work through industry associations, part of
a group of companies within an industry, or even cross-industry if there are
common concerns. The IRS and Treasury prefer to address issues on a more
comprehensive basis as opposed problems only affecting one or a limited
number of companies.

Questions to
consider
—— Are you conducting lobbying
efforts through your industry
organization, cross-industry
groups, your government affairs
team, or all?
—— What information has been
brought back and has it been
valuable or actionable?
—— Have you compiled a list of tax
issues that affect your company
and prioritized which are most
important and need answering
most quickly?

Also, when approaching officials regarding tax issues, whether as an individual
or as a group, consider prioritizing the issues that need to be resolved first.
There are many questions that need to be answered and provisions that
need clarification, and Treasury or IRS can only work on so many at one time.
In addition, it can be helpful to provide potential solutions to these issues,
complete with the legal or statutory basis for such solutions.
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For further information
Explore the resources below for deeper insights on the topics in
this edition of CTO Insights.
Topical resources
KPMG’s Tax Reform Web site
Please visit KPMG’s U.S. Tax Reform Web site. The site
contains numerous resources to help stay abreast of the latest
developments, including our Tax Reform Thursdays Webcast series.
KPMG Tax Innovation Web site
For insights that will change the way you think about tax.
For previous editions of CTO Insights, please visit
KPMG.com/us/cto-insights.

Follow KPMG’s U.S. Tax practice on Twitter @KPMGUS_Tax

Jeff LeSage
Americas Vice Chairman, Tax
T: 212-872-2100
E: jclesage@kpmg.com

Some or all of the services described herein may not be
permissible for KPMG audit clients and their affiliates.
kpmg.com/socialmedia

The information in CTO Insights is based on discussions between KPMG professionals and CTOs at their clients, as well as with government contacts.
The information contained herein is of a general nature and based on authorities that are subject to change. Applicability of the information to
specific situations should be determined through consultation with your tax adviser.
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