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ECOFIN formally adopts new Mandatory Disclosure Requirements for
Intermediaries and Taxpayers - entry into force expected June 2018

ECOFIN — Mandatory Disclosure Requirements — Tax Transparency — Tax
Intermediaries

On May 25, 2018, the most recent amendments to the Directive on administrative cooperation
in the field of taxation (“DAC 6”), which introduce mandatory disclosure requirements for tax
intermediaries, were formally adopted by the Economic and Financial Affairs Council
(ECOFIN). The publication of the Directive the Official Journal of the European Union is
expected shortly. The importance of this is that these new mandatory disclosure rules will enter
into force twenty days after the publication in the Official Journal, therefore most likely in June
2018.

Member States have until December 31, 2019 to change their domestic law, which will be
applicable from July 1, 2020. However, intermediaries and relevant taxpayers will also be
required to disclose information on reportable cross-border arrangements, the first step of
which was implemented between the date of entry into force of the Directive and the date of
application of the Directive (July 1, 2020). This information should be filed by August 31, 2020.

Background

On June 21, 2017, the European Commission presented a proposal for a Council Directive as
regards the mandatory automatic exchange of information in the field of taxation in relation to
reportable cross-border arrangements (see ETF 330). The proposal introduced an obligation
on intermediaries to disclose potentially aggressive tax planning arrangements and the
subsequent exchange of this information between tax administrations.

Following several discussions in the Council working groups, on March 13, 2018 the ECOFIN
reached political agreement on a revised text (see ETF 359). On May 25, 2018, the ECOFIN
adopted the Directive formally. It is expected that DAC 6 will be published in the Official Journal
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of the European Union shortly. The Directive will most likely enter into force in June 2018 (on
the twentieth day following its publication in the Official Journal).

According to the final text, tax intermediaries are required to disclose qualifying cross-border
arrangements (see ETF 359) to tax authorities within 30 days of implementation. In the
absence of an intermediary (e.g. the obligation is not enforceable upon an intermediary due to
legal professional privilege, the intermediary is located outside the EU or because an
arrangement is developed in-house), the obligation to disclose falls on the taxpayer — defined
as any person that uses a reportable cross-border arrangement to potentially optimize their tax
position.

Qualifying arrangements have to be reported within 30 days beginning on:
(a) the day after the reportable cross-border arrangement is made available for
implementation, or
(b) the day after the reportable cross-border arrangement is ready for implementation, or
(c) when the first step in the implementation of the reportable cross-border arrangements
has been made, whichever occurs first.

Where the obligation is shifted to the taxpayer, the timing of disclosure is maintained.

The Directive leaves it to the Member States to lay down rules on penalties applicable for
infringements of the mandatory disclosure rules, with the only requirement being that any
penalties are effective, proportionate and dissuasive.

Adoption

Member States are required to adopt and publish the laws, regulations and administrative
provisions necessary to comply with the Directive by December 31, 2019 at the latest. The
provisions will be applicable from July 1, 2020.

Furthermore, Member States must also take the necessary steps to require intermediaries and
relevant taxpayers to disclose information on cross-border arrangements - the first step of
which was implemented between the date of entry into force of the Directive (expected June
2018), and date of application (July 1, 2020) of DAC 6. Information on these reportable
arrangements will have to be reported by August 31, 2020.

The reported information will be automatically exchanged each quarter by the competent
authorities of each Member State via a central directory on administrative cooperation. The
directory will be developed by the Commission by the end of 2019. The automatic exchange of
information will take place within one month of the end of the quarter in which the information
was filed, with the first information to be communicated by October 31, 2020.

EU Tax Centre comment

The speed with which the disclosure requirements have been adopted — less than 12 months
from the Commission’s initial proposal — is almost unprecedented in the area of EU tax law. It
will be interesting to see how Member States will implement the new provisions into local
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legislation. It appears that several Member States are considering extending the reporting
obligations to domestic arrangements or to other taxes that are not covered by the EU
Directive.

In a recent statement published by the ECOFIN, Germany has noted that the national legal
professional privilege also applies to auditors, tax advisors and chartered accountants in the
same way as for lawyers. Other Member States that provide for professional legal privilege
under national law are expected to follow suit.

In light of the requirement to report on arrangements, the first step of which was implemented
as early as the date of entry into force of the Directive, qualifying intermediaries and relevant
taxpayers need to consider any adjustments to their internal processes that are required to
comply with their obligations under the new rules. It remains to be seen whether Member
States will take this into account when issuing domestic guidelines.

Should you have any queries, please do not hesitate to contact KPMG’s EU Tax Centre, or, as
appropriate, your local KPMG tax advisor.

Robert van der Jagt
Chairman, KPMG's EU Tax Centre and

Partner,
Meijburg & Co
kpmg.com/socialmedia kpmg.com/app

‘:T\:'-":f: & bowslosd on the
DRROEGC [

Privacy | Legal



http://data.consilium.europa.eu/doc/document/ST-8346-2018-INIT/en/pdf
mailto:kpmgeutaxcentre@kpmg.com
http://www.kpmg.com/socialmedia
http://www.kpmg.com/app
https://home.kpmg.com/xx/en/home/misc/privacy.html
https://home.kpmg.com/xx/en/home/misc/legal.html
http://twitter.com/
http://www.linkedin.com/compan
http://facebook.com/
http://youtube.com/
https://plus.google.com/114185589187778
http://instagram.com/
http://www.kpmg.com/

You have received this message from KPMG’s EU Tax Centre. If you wish to unsubscribe, please

send an Email to eutax@kpmg.com.

If you have any questions, please send an email to eutax@kpmg.com

You have received this message from KPMG International Cooperative in collaboration with the
EU Tax Centre. Its content should be viewed only as a general guide and should not be relied on
without consulting your local KPMG tax adviser for the specific application of a country's tax rules
to your own situation. The information contained herein is of a general nature and is not intended
to address the circumstances of any particular individual or entity. Although we endeavor to
provide accurate and timely information, there can be no guarantee that such information is
accurate as of the date it is received or that it will continue to be accurate in the future. No one
should act on such information without appropriate professional advice after a thorough
examination of the particular situation.

To unsubscribe from the Euro Tax Flash mailing list, please e-mail KPMG's EU Tax Centre
mailbox (eutax@kpmag.com) with "Unsubscribe Euro Tax Flash" as the subject line. For non-KPMG
parties — please indicate in the message field your name, company and country, as well as the
name of your local KPMG contact.
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